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THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 146 of 2015    

      (U/S- 279/427/304(A)  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

   SRI HARI NARAYAN SONOWAL 
            

   Resident of 

   Village-Na-Khat 
   PS- Moran 

 Dist. Dibrugarh, Assam. 
 

       ---------Accused person. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. J.K. Brahma. 

 
 

Evidence recorded on  :       16-09-16, 11-01-17, 08-03-17 and 

             16-09-2017. 

Argument heard on    :      26-12-2017. 

Judgment delivered on    :      04-01-2018. 

 

J U D G M E N T 
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1. Briefly the prosecution case, is that, informant Sri Pramod Brahma lodged an 

ejahar on 12-02-2015 reporting that on 11-02-2015 at about 1-55 P.M. one ALTO 

vehicle bearing registration no. AS-01/BP-0329 hit one cyclist named Dipankar 

Mandal from backside due to which the victim sustained severe injury on his 

head, chest, waist and legs. His left leg was badly fractured. The place of 

occurrence was  in front of Udalguri Civil Hospital (old). Immediately the victim 

was admitted in Udalguri Civil Hospital and later on, he was referred to GMCH, 

Guwahati, but he succumbed to his injuries on the way to GMCH. As the family 

members of the victim were busy in other official works, so he had lodged the 

FIR. Hence this prosecution case.  

 
2. After receiving the aforesaid ejahar the Officer-in-Charge of Udalguri Police 

station registered a case vide Udalguri PS case no. 40 of 2015 u/S 

279/427/304(A) I.P.C. The police investigated the case, seized the offending 

vehicle and connected documents, recorded the statement of the witnesses and 

prepared the seizure list. The vehicle was examined by MVI. The Investigating 

Officer collected the Post Mortem Report and after completing the investigation 

the I/O submitted the charge sheet against the accused u/S 279/427/304(A) 

I.P.C.  

 

3. Necessary processes were issued for causing appearance of the accused person 

before the court. The accused appeared. Copies of relevant documents were 

furnished to the accused. Then the particulars of offence u/S 279/427/304(A) 

I.P.C. was read over and explained to the accused to which the accused pleaded 

not guilty and claims to the tried.  

 

4. During the trial the prosecution has examined as many as six(6) PWs. Statement 

of defence had been recorded u/S 313 Cr.P.C. The defence case is of total denial.   

No witness has been examined by the defence. Argument had been heard from 

both sides. 

5.  I have considered the evidence on record, the statement recorded u/S 313 

Cr.P.C. and the arguments advanced. For the purpose of clarity, the following 

points for determination is hereby framed:  
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6.  POINTS FOR DETERMINATION OF THE CASE : (I) Whether the accused had driven 

his offending vehicle(ALTO) bearing registration no. AS-01/BP-0329 rashly and 

negligently as to endanger the human life on the public road and thus committed 

the offence punishable u/S 279 IPC? (II)  Whether the accused caused damage  

to the bicycle of the victim by his rash and negligent driving of the vehicle at the 

time of occurrence and thereby committed the offence punishable u/S 427 IPC? 

(V) Whether the accused caused death of the victim Dipankar Mandal by his 

rash and negligent driving of the vehicle at the time of occurrence and thereby 

committed the offence punishable u/S 304(A) IPC?  

 

7.  DISCUSSION, DECESION AND REASONS FOR DECISION. Prosecution has 

examined as many as six(6) witnesses to bring home the case. They are: 

 
PW 1 Sri Pramod Chandra Brahma (informant) 

PW 2 Sri Sarbeswar Das 

PW 3 Sri Raju Brahma 

PW 4 Sri Dipak Upadhyai 

PW 5 Sri Ganesh Sonowal (MVI) and  

PW 6 SI Dayal Chandra Das. 

 
8. Before going into the merit of the case, I would like to put it down that in 

regards to the road traffic accident dated 11-02-2015 in front of Udalguri Civil 

Hospital(old) three (3) cases had been registered; namely – (I) GR 138 of 2015 

(ii) GE 136 of 2015 and (iii) GR 146 of 2015.  

 
9. The GR 138/2015 was filed by Giridhar Upadhyai which was registered u/S 

279/338/427 IPC and in that GR 138/2015 the accused was convicted for 

committing offence u/S 279 and 337 IPC vide judgment and order dated 4th May, 

2017. The other case GR 136/2015 had been filed by the informant Khunanjw 

Basumatary which had been registered u/S 279/427 IPC.  In the GR 136/2015, 

due to lack of evidence the accused was acquitted on benefit of doubt vide 

judgment and order dated 26th October, 2016.  
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10. Let me come to the present case in hand. I have gone through the prosecution 

case. PW 1 Sri Pramod Chandra Brahma, the informant of this case who had 

filed the FIR had set the criminal case in motion. He  had testified in his 

deposition that he is an employee of O/O of the Circle Office, Udalguri and the 

deceased Dipankar Mandal was well acquainted with him. On the day of 

occurrence deceased had gone to take his lunch and while returning from lunch 

the deceased was knock down by the ill-fated vehicle. He had testified that due 

to the impact of the accident the victim had sustained severe injury and was 

taken to hospital, but unfortunately he succumbed to his injuries on the same 

day. He stated that as a neighbor and an alert citizen, he had lodged the FIR. He 

had proved the FIR as Ext. 1. The informant had testified in his cross-

examination that he had not seen the accident. 

 
11. PW 2 is another hearsay witness. He had stated that after hearing about the 

road traffic incident he had visited the place of occurrence.  

12.  PW 3 Sri Raju Brahma had stated that he had a hotel near the main road. He 

had testified that the accident took place in front of his hotel. He stated that he 

heard a loud sound from inside his hotel and when he came out, he saw one 

Alto vehicle had hit against a cyclist and the cycle was lying on the road, and one 

Santro car was parked near the place of occurrence which was also in damaged 

condition. 

 
13. During cross-examination PW 3 had stated that when he reached the place of 

occurrence the victim was already shifted to hospital and he had not seen the 

accident.  

 
14. PW 4 Dipak Upadhyai had stated that on the day of occurrence it was weekly 

market in Udalguri town and the road was crowded. He testified that he had 

witnessed a four wheeler vehicle had hit against a cyclist and as a result the 

cyclist fell down under the wheel of the ill fated vehicle. The victim had sustained 

grievous injury. The people gathered there had stopped the vehicle and sent the 

victim to hospital. Later on, he heard that the victim succumbed to his injuries. 

 
  



 G.R. CASE NO.  146 of  2015 
 
 

5 

15. During cross-examination PW 4 had stated that he had seen the incident after 

hearing the sound. He had not seen the accused inside the vehicle as before he 

could reached near the ill fated vehicle, the driver was already taken out.  

 
16. PW 5 MVI Sri Ganesh Sonowal had deposed that he had examined the ill fated 

vehicle bearing registration no. AS-01/BP-0329 and found : (I) front show of the 

vehicle damaged (II) damaged show grill, bumper (III) engine bonnet damaged 

(IV) both head lights damaged (V) both side fender partially damaged and (VI) 

window shield glass damaged.  The vehicle dashed in the rear of another car. 

 
17. PW 6 SI Dayal Chandra Das had stated that he had visited the place of 

occurrence, recorded the statement of material witnesses, prepared the seizure 

list and sketch map and collected the PM report of the deceased. Thereafter, he 

had handed over the case diary to the OC, Udalguri PS and SI Amir Hussain had 

submitted the charge-sheet against the accused person.  

18. In view of the discussion above, before arriving to decision, I would like to put 

that to prove the offence under section 279 IPC the prosecution has to prove 

that the driver was reckless or negligence while driving. Similarly to prove the 

offence under section 427 IPC, the driver has to be so much negligent in his 

driving that he caused damage some property to some extent for such reckless 

driving. Similarly to prove the offence under section 304A IPC, the driver has 

to be so much negligent in his driving that he is not bothered about the 

consequence of such reckless driving. 

 
19. Learned Addl. PP  has argued that this case has arose out of the accident 

dated 11-02-2015. The prosecution adduced total 6 (six) witnesses and all 

the prosecution witnesses had corroborated in their deposition that the 

accused had driven the vehicle recklessly and due to his negligent he did not 

take precaution in a busy road and as a result due to his negligence the 

accident took place. He further argued that the accused would have taken 

precaution while driving, the ill-fated vehicle would not have hit against the 

victims, but due to his negligent the accident had occurred. It was further 

argued that the prosecution has successfully proved its case and he prayed 
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to convict the accused as per law.  

 
20. On the other hand learned counsel of defence submitted that except the PW-

3 and PW-4, none of the witnesses had witness the incident . He further 

argued that the accused had been charge-sheeted u/S 279/427/304 (A) IPC, 

so responsibility lies on the prosecution side to prove that the accused was 

recklessly and negligent while driving. He had read over the evidence of the 

victim PW3 and PW-4 who are the vital witness of this case and submitted 

that PW3 andpw-4 had not stated in his evidence that on the day of the 

occurrence the accused was driving the vehicle recklessly. He only stated that 

he was hit from behind, but there was no explanation as to how he had been 

hit. He argued that the witnesses PW1, PW2 and PW3 had stated in their 

deposition that when they heard a loud sound and went towards the place of 

occurrence, they saw that the victims was lying on the road. He further 

argued that none of the witnesses had stated the accident had taken place 

due to reckless and negligence driving of the accused. Learned counsel of 

defence placed reliance the cases 2005 (2) GLT 274  

 
 

21. In view of the discussion above, before arriving to decision, I would like to put 

that to prove the offence under section 279 IPC the prosecution has to prove 

that the driver was reckless or negligence while driving. Similarly to prove the 

offence under section 304(A) IPC, the act of the driver has to be so much rash 

and negligent in his driving that he is not bothered about the consequence of 

such reckless driving. The question posed, what shall be the degree of “rash or 

negligent” to engulf penal provision. Let me first, go through the definition of 

rash and negligent.  

 
22. When a person, conscious of the fact that his action may cause harm or 

damage, takes the action with utter indifference to the consequences, which 

may ensue from his such act, he is said to have done the act rashly. In other 

word, when a person, who is aware of the risk, which his action involves, does 

the act with utter indifference to the consequences, which his action is likely to 
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entail, such an act is a rash act. On the other hand, when a person fails to take, 

while doing an act, such precaution, which a reasonable and prudent person is 

expected to take or ought to take, before doing the act, such doing of the act 

would amount to negligence. 

 

23. Describing as to what is a rash and negligent act, Hon’ble Gauhati High Court, 

in Haider Islam Vs. State of Assam, reported in 2007 (1) GLT 428, it was 

observed as under: 

"the criminal negligence lies in doing an act without taking such care, 

which a reasonable man would, ordinarily, do. In the case at hand, the 

accused-petitioner drove away the vehicle as pointed out herein above, 

while PW1 was still in the process of disembarking from the bus. If the 

accused-petitioner had driven away the bus after having seen PW1 

alighting from the bus, the conduct of the accused-petitioner would be 

rash inasmuch as he (accused) drove away the bus knowing the risk 

involved. If the accused-petitioner had not seen PW 1 being in the 

process of disembarking from the bus, his (accused-petitioner) act would 

amount to negligence, for, the accused-petitioner did not take necessary 

care, which a prudent man would have, in such circumstances, taken by 

ensuing that the vehicle is not driven away until all passengers, who 

wanted to get down from the bus, had alighted from the bus. In either 

way, therefore, the act of the accused-petitioner amounts to an offence 

under Section 279 IPC. 

24. In State of Himachal Pradesh Vs. Mohinder Singh, 1982 (2) Crimes 159 a Single 

Judge of the Himachal Pradesh High Court noted that: 

"criminal rashness is hazarding a dangerous or wanton act with the 

knowledge that it is so and that it may cause an injury but without 

intention, to cause injury or knowledge that it will probably be caused. 

The criminality lies in taking the risk of doing such an act with 

recklessness or being indifferent as to the consequence. Reckless driving 

or driving in a manner dangerous to public is rashness. In order to see 

whether it is so the condition of the road, the amount of traffic at the 
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time and number of persons frequently moving about on the road or 

expected to be road, are some of the factors to be taken into 

consideration in assessing the rashness or negligence or the driver. It is 

duty of every man who drives a vehicle on the public way, to drive it 

which such a care and caution as to prevent, as far as possible, any 

injury to anyone. " 

 

25. I have considered the evidence at length and I am of opinion that the fact that 

four wheeler had hit against the cyclist was not disputed by defence and the fact 

that the accused was driving the ill-fated vehicle at the time of accident also not 

been disputed. Further, the fact that the victim had died in the road accident had 

also not been disputed. The only fact that is disputed is that the accused was 

reckless and negligent in his driving and the incident had happened due to his 

negligent. I have read the evidence again and again and found that all the 

witnesses PW2, PW3 and PW4 had stated that the accused had hit against the 

cyclist with such a great force, that they could hear it from the other side of the 

road.  

 

26. The question arise whether the accused was in high speed, though, there is no 

evidence regarding the speed of the vehicle, but it has come on records that it 

was weekly market day and it was rush hour and that the accused had hit 

against the cyclist, this shows that the accused was careless in his driving and he 

do not have control over the vehicle. Now, question arise whether the accused 

was negligent. Again I re-read the evidence and found that according to the 

sketch map the accident took place is a straight road and the victim  was riding 

cycle by the side of the road when the accused came from behind and hit 

against the cyclist. Thus, the manner in which the accident had happened shows 

that the accused failed to control his vehicle by pulling the brake, thus it shows 

that his driving was rash and careless. Thus the prosecution has established that 

the accused was rash and careless and he stands convicted under section 279 

IPC. 
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27. The next question arise whether he was negligent, or so much rash and 

negligent in his driving that he was not bothered about the consequence of 

such reckless driving. When I re-read the evidence of prosecution, I found that 

 

 

the prosecution witnesses has deposed that it was weekly market day and it was rush 

hour. That the incident took place, in a busy road. The witnesses PW-3 and PW-4 

has testified that the accused hit against the cyclist from behind, but they did 

not alleged that the accused was driving in reckless speed or negligent or the 

conduct of the accused is of utter callous and indifferent of his reckless act.  

 

28. Thus the prosecution had failed to proved that the accused person had 

committed the offence under Section 304 A IPC Hence he stands acquitted from 

the charge of Section 304 A IPC. Further, none of the witnesses had stated about 

the damage or loss incurred in the incident. Thus due to lack of evidence in 

regard to loss or damage sustained by the victim, the accused stands acquitted 

from the charge of section 427 IPC. 

 

29. Probation: I have considered whether the accused can be released on 

probation. The nature of the offence, has been taken into account. There was 

three accidents in a row on 11-2-2015, one after the other due to carelessness 

of the accused, and in the GR 138/2015 registered u/S 279/338/427 IPC, the 

accused was convicted for committing offence u/S 279 and 337 IPC vide 

judgment and order dated 4th May, 2017, so I am of opinion that the accused do 

not deserve probation.  

 

30. Heard on sentence. Considering the above facts I deem it fit to sentence him 

to pay fine of Rs.1000/- (one thousand) and his driving license bearing no. AS-

27/9048/NT issued on 01-06-2011 stands suspended for next one year.  
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O  R  D  E  R 
 

As the prosecution has successfully prove the charge against the accused. He 

stands convicted under Section 279 IPC.  

The prosecution had failed to proved that the accused person had committed the 

offence under Section 304 A IPC Hence he stands acquitted from the charge of 

Section 304 A IPC. 

 

 
Further, none of the witnesses had stated about the damage or loss incurred in 

the incident. Thus due to lack of evidence in regard to loss or damage sustained 

by the victim, the accused stands acquitted from the charge of section 427 IPC. 

 

Considering the above facts I deem it fit to sentence him to pay fine of 

Rs.1000/- (one thousand).  

 
In the GR 138/2015 registered u/S 279/338/427 IPC, the accused Hari Narayan 

Sonowal was convicted for committing offence u/S 279 and 337 IPC vide 

judgment and order dated 4th May, 2017. It is hereby held that since the accused 

has been convicted for the second time for rash driving, so his driving license 

bearing no. AS-27/9048/NT issued on 01-06-2011 stands suspended for next 

one year.  

 
Send a copy of this order to DTO, Udalguri, he shall consider the matter under 

Motor Vehicle Act 1988 and as license issuing authority, he shall pass necessary 

order.  

 
The bail bond shall be in force for the next six months as Sec 437 CrPC.  

The zimma order of the seized articles is made absolute.  

 

 The judgment is given under the hand and seal of this court on this the 4th day 

of January, 2018. 
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 Dictated and corrected by me: 

 
 

        Chief Judicial Magistrate 
 Chief Judicial Magistrate          Udalguri, Assam. 
      Udalguri, Assam. 
 

 
 
 
 
 

APPENDIX 
 

 
A. Prosecution witnesses : PW 1 Sri Pramod Chandra Brahma (informant) 

   PW 2 Sri Sarbeswar Das 

   PW 3 Sri Raju Brahma 

   PW 4 Sri Dipak Upadhyai 

   PW 5 Sri Ganesh Sonowal (MVI) and  

     PW 6 SI Dayal Chandra Das.. 

            

B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – MVI Report 
      Ext. 3 & 4 – Seizure lists 
      Ext. 5 – Charge-sheet.  
       
             
             
    
      
 

  Chief Judicial Magistrate 
               Udalguri, Assam.  

 

 

 

 


